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Dear Sir / Madam

Submission: Motor Vehicle Sales Amendment Bill
This submission is from:

Motor Trade Association (Inc)

P O Box 9244

Marion Square

Wellington

The contact person in respect of this submission is:

Name:
Tony Everett


Title:

Project Manager - Dealers
Ph:

(04) 381 8827
Fax:

(04) 385 9517

Email:

tony.everett@mta.org.nz

Thank you for the opportunity for MTA to provide comment on the Bill and its potential effect on the retail motor industry.

Yours sincerely

Tony Everett
Project Manager - Dealers
Introduction

1. This submission is from the Motor Trade Association (‘MTA’).  MTA represents over 4300 motor industry businesses.  Our membership base represents all aspects of the retail motor industry.  Of particular relevance to this submission is the fact that MTA has over 750 dealer members who operate as Registered Motor Vehicle Traders.  Those dealers operate in a mixture of roles including: franchised new vehicle dealers, used vehicle dealers, and motorcycle dealers.  Our dealer members are the member sector most impacted by this Bill, although the repair members are often involved in the aftermath of vehicle transactions.
2. MTA provides a mediation service, enabling consumers to call and seek advice in relation to either a vehicle purchased or service work undertaken by an MTA member business.  The mediation service receives around 1,400 calls per month.  A significant number of these calls relate to non-MTA member businesses.  The mediation service provides MTA with a good ‘window’ on consumer perceptions, concerns, frustrations, and is relevant within the context of this submission.  

We wish to appear before the Committee to speak to our submission.  Our contact is: 
Tony Everett, 

Project Manager - Dealers MTA
DDI:

04 381 8827, 

Mobile:
027 457 4340

Email:

tony.everett@mta.org.nz
Others to support this submission include:
Dougal Morrison, Advocacy and Training Manager MTA
Steve Downes, Corporate and Public Affairs Manager, MTA
Executive Summary

1. MTA support the changes proposed in the Bill.  They are logical, and are a step in the right direction.
2. However MTA considers the changes proposed in the Bill do not go far enough and seek additional changes.  The Motor Vehicle Sales Act (Act) fails in many areas which the Bill does not address.  Qualification criteria required to become a Registered Trader are grossly inadequate.  The Trader operating requirements are insufficient to ensure reasonable standards of performance.  Enforcement measures are minimal, infrequent, and inadequate.  In MTA’s opinion a significant number of additional changes are required if the motor vehicle retail trade is to operate to an appropriate standard.  Failure to address such concerns will leave the trade open to poorly qualified practitioners, and many consumers will continue to be placed at risk by a significant number of dodgy Traders in both a registered and non-registered capacity.  A motor vehicle is often cited as being the second largest purchase a consumer will make.  Given that level of significance, more effective regulation of the motor vehicle retail industry is required to ensure consumer interests are best protected.  During the term of the Labour led Government, the former Minister of Consumer Affairs undertook two reviews into the operation of the Act.  The respective Terms of Reference limited those reviews to the operational aspects of the Act (the registration process, vehicle information disclosure, and dispute resolution).  The reviews did not include evaluation as to whether or not the Act was meeting its defined purpose, that being, ‘…to promote and protect the interests of consumers in relation to motor vehicle sales’.  MTA voiced concerns about such an omission during those two previous reviews, claiming the Terms of Reference were unnecessarily narrow and that important aspects would not be addressed.  Our representations were to no effect.  MTA still holds these concerns and within this submission seek to promote a number of additional changes to those proposed in the Bill to better address these wider aspects.  The changes proposed follow:
· Introduction of defined minimum used vehicle warranty provisions.  
· One conviction for illegal Trading be a banning offence.  
· Registration as a Trader should require the applicant to meet more comprehensive qualifying criteria.  

· Compulsory declaration of ‘RMVT’ within all Trader advertisements and promotional initiatives.  
· Sellers of motorcycles under 60cc, including mopeds, be brought within the bounds of the MVSA.  
· Exemption for Registered Motor Vehicle Traders from having to also be licensed under the Secondhand Dealers and Pawn Brokers Act (SDPBA).  

Further explanation of proposals
Introduction of defined minimum used vehicle warranty provisions 
3. Consumer protection is currently provided under the parameters of the Consumer Guarantees Act (CGA).  Protection under the CGA is based on the principle of ‘what’s reasonable’.  Given the wide ranging variables involved in the used vehicle market (age, distance travelled, price, condition, etc), ‘reasonable’ remains an undefined term which provides consumers no certainty of coverage.  Each case is different, so it is hard to develop guidelines from the cases which have already been resolved by a ruling from a Motor Vehicle Disputes Tribunal.  Notwithstanding Tribunal outcomes do not set legal precedence.  This places consumers in a difficult position.  They have no basis for comparison or guidance.  Each case rests on its own merits.  Without such guidance or basis for comparison it must be recognised that consumers are not well positioned to negotiate, or refute, Trader claims about what they see as being ‘reasonable’.  Any offers of resolution are equally not able to be compared to any defined standard.  Traders are also in a difficult position, given the decisions that come from the Tribunals can vary considerably, and the rationale is not always evident within the resultant decision summary.  
4. In raising these criticisms, MTA acknowledges that the Motor Vehicle Disputes Tribunal is a positive addition under the Act.  The Tribunal serves as an effective low cost dispute resolution process.  
5. However, MTA considers that the Tribunal process is unattractive for many consumers.  Many people simply do not want to go to ‘court’.  They are unsure of their ground, and likely feel disadvantaged arguing against an ‘astute’ Trader who is perceived to be experienced in industry matters.  This interpretation is drawn from MTA’s mediation line experience.  It is further evidenced by the very low number of cases that ever progress to a Tribunal hearing - less than 225 cases go through the Tribunals each year.  The following graph summarises the Tribunal outcomes reported over the last three year period.
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6. In a typical year Traders are responsible for selling around 300,000 vehicles to consumers.  With around 225 cases being decided each year, this means less than 0.08% of transactions end up at a Motor Vehicle Disputes Tribunal.  This is a staggeringly low figure for an industry which is often poorly regarded, and which can be characterised by some ‘hard-edged’ operators who are quick to absolve themselves of any consumer problems.  If the small number of cases above are a fair reflection of the quality of transactions and status of problem resolution in the market then government should be delighted.  It would seem any issues are being sorted out without redress to the Tribunal.  MTA suggest the real situation is not that rosy.   The annual figures are not, in our view, a fair reflection on the status of the industry, but instead only reflect the very few number of consumers who will take a case to a Tribunal.  The number of calls we receive through our MTA mediation service are a better reflection on the state of the industry.  MTA’s mediation service processes more calls in a week than the Tribunal processes in a year.  The mediation service helps resolve most cases that involve an MTA member business.  We also receive a significant number of calls from people have dealt with businesses who were not MTA members.  We do not attempt to resolve those cases, but will advise consumers on what they need to do and that may include directing them toward the Tribunal.  Based on the annual statistics it seems few ever get that far.   

7. Of the cases that do go before the Tribunal it is also interesting to see in the graph that consumers succeed in only about 55% to 60% of all cases.  This is further evidence that consumers have a poor or unrealistic understanding about what is ‘reasonable’, and that their expectations may be too optimistic.  

8. To address these concerns MTA recommend minimum statutory warranty provisions be provided within the Act to specifically cover the retail motor industry.  The existing CGA would still over-arch such provisions, providing a frame work from which Tribunals may adjudicate on cases which fall beyond the defined minimum warranty boundaries.
9. This concept is not new.  The existence of defined statutory warranties existed under the previous Motor Vehicle Dealers Act 1975 (MVDA), and operated in conjunction with the CGA in the 10 year period from 1993 when the CGA came into effect, until 2003 when the MVDA was repealed and the MVSA came into effect.  To illustrate the broad concept proposed, the previous provisions are outlined below, albeit in an abbreviated form:
· Category A motor vehicle (less than 4 years old and travelled less than 50,000km) was warranted for 3 months or 5,000 km, which ever came first.

· Category B motor vehicle (between 4 to 6 years old and travelled less than 75,000 km) was warranted for 2 months or 3,000 km, whichever came first.
· Category C motor vehicle (between 6 to 8 years old and travelled less than 100,000 km) was warranted for 1 month or 1,500 km, whichever came first.

· Category D motor vehicle.  No warranty provided.

10. In this submission MTA is not proposing these exact provisions be adopted.  It is the broader concept that is being proposed at this stage.  Exact provisions would need to be defined, with input from other relevant industry parties.  
11. The advantage of such an approach is that both the Trader and consumer will have a clear and defined basis for application.  We acknowledge there is a risk such provisions could become the sole basis for consideration, and consumers will be reluctant to seek redress through a Tribunal if their own case extended beyond the defined parameters.  However, as noted earlier, that outcome may already occur given many people’s reluctance to go to ‘court’.  It must also be considered that such outcomes may be offset by the increased surety both parties will have in the vast majority of cases, which fall within the defined parameters.  

12. The proposal supporting a ‘no warranty’ provision requires further explanation.  
13. The average age of the New Zealand passenger fleet is now 12.6 years.  The following graph shows the age distribution of the NZ passenger fleet.
[image: image3.png]NZ Passenger Fleet - Age Profile

-as at end of 2008

300000

r 250000

r 200000

r 150000

r 100000

r 50000

800C
00T
900T
§00C
00T
€00T
c00T
1002
000T
6661
8661
1661
9661
G661
V661
€661
2661
1661
0661
6861
8861
1861
9861
G861
861
€861
2861
1861





14. Because the low market value of a vehicle of average age or older, Traders are generally able to only operate in the ‘top half’ of the market (newer than average).  The ‘bottom half’ of the market is largely the preserve of auctions and private sellers.  This functional restriction arises because of the obligations imposed on the Trader under the CGA.  It is simply uneconomic for Traders to stock, promote and sell low value vehicles because of the high probability of having to address costly after-sale faults within such vehicles.  Traders are therefore reluctant to accept such vehicles in a trade-in situation, and if they do so, it will be at a very low price equivalent to that which they are likely to get at auction.  In most cases, when faced with such low price offers, consumer will often choose to retain the vehicle and try and sell it privately.  The combined effect of these events is the significant increase in the number of vehicles sold privately, and a corresponding decrease in the number of used vehicles sold by Traders – refer following graph, which records the vehicle change of owner data provided by New Zealand Transport Agency.  
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15. It is ironic that the demands placed on Traders under the CGA, results in lower trade-in prices for consumers, and a consequential increase in private sale activity, which accords the resultant buyer almost no protection.  Private sales activity is most likely to be transacted via online sites such as TradeMe, car fairs, or street-side display.  In any of those situations the CGA does not apply, and the resultant purchaser incurs all the risk.
16. In proposing a ‘no warranty’ provision MTA make the assumption that most occurrences would involve low priced, older vehicles which have covered large distances.  Parameters defining minimum age or kilometre measures could be considered, but price is predicted to be the real determining factor.  Any higher priced vehicle offered on ‘no warranty’ basis would be competing with others which were supported by warranties and would therefore be less attractive in the market place.  Market forces would dictate where the price limits lie, just as they do now.

17. By enabling Traders to contract out of the CGA, a more open market would exist for older vehicles.  Most importantly, consumers would be no worse off.  Arguably they may well benefit.  Traders selling such vehicles would still be required ensure the vehicle had a Warrant of Fitness not older than one month at the time of sale, any securities held over the vehicle would have to be declared by the Trader, and guarantee of title would remain.  Also, if Traders were able to sell such vehicles without the need to factor in future repair claim expectations, they would be able to on-sell such vehicles at lower prices with reduced margins. 
18. Adequate definition of the special terms of sale would need to be provided within the resulting transaction record.  The buyer would need to acknowledge they were buying the vehicle on the basis that CGA provisions do not apply, that the vehicle was likely to require regular and possibly extensive maintenance, and faults were likely to occur.  
One conviction for illegal trading be a banning offence
19. Currently a person may be banned from participation only after they have had two convictions for unregistered trading.  In most instances a warning will have also be given when the party is first identified for unregistered trading, and before any prosecution action is contemplated.  In simple terms we have an enforcement regime which provides a warning, a first prosecution, a second prosecution, and then banning.  The time span between warning, prosecution, and banning can be as long as several years.
20. This soft approach almost invites unregistered trading activity.  It is arguably financially beneficial to trade in an unregistered state.  Not-withstanding the chance of getting caught and being prosecuted is very unlikely, the typical outcome is a very small fine (which does not seek recovery of proceeds earned, nor does it serve much in the way of deterrent value).  The benefits of operating illegally can be considerable, especially when the avoidance of respective consumer law obligations is considered.  Add to that the possible avoidance of tax obligations.  MTA believes the current banning provisions should be amended.  One conviction for unregistered trading should become a banning offence.
Registration as a Trader should require the applicant meet more comprehensive qualifying criteria
21. A party considering becoming a Registered Trader currently has to meet few qualification criteria.  If the person has been previously convicted of various fraudulent activities, any criminal offence, or is a recent bankrupt, they are ineligible to seek Trader registration.  No other qualification criteria exist.  Of particular importance is the complete absence of any requirement to prove any motor industry experience, familiarity with the Act’s provisions, awareness of relevant consumer law and other relevant industry processes.  At the very least applicants should be required to provide their IRD number.  It is therefore ironic that within the March 2007 discussion paper issued by the Ministry of Consumer Affairs seeking submissions toward the second review of the Act, the Ministry cited the following clause; ‘Consumers can have confidence that when they are dealing with a Registered Motor Vehicle Trader that the person has met the requisite criteria for conducting that business’.  MTA pose the question as to how can that be the case, when virtually no qualifying criteria exist?  
22. Assuming a person has no convictions, they know their own name, date of birth, and provide an address, they then qualify for Trader Registration.  They simply pay the prescribed annual registration fee and they are then a Registered Trader.  No other qualification criteria are required or sought.  The Trader is then ‘approved’ to deal with hundreds of thousands of dollars worth of second hand automotive product.  

23. In comparison the Secondhand Dealers and Pawn Brokers Act (SDPBA), which came into force about a year after the MVSA, requires any participant (business owner or sales person) to have passed an assessment to confirm they understand the respective Act’s operating requirements.  So in summary, this means someone selling second hand furniture must understand some operating rules, whereas a motor vehicle Trader has no such obligation!  This comparison exposes a vastly different approach in the establishment of qualifying criteria applied to the two industries.  Yet both deal extensively with the buying and selling of secondhand goods.
24. Given the very minimal qualification criteria sought from Motor Vehicle Trader applicants, it is easy to pose the question whether the Trader Registration process serves any value at all, other than the capture of an annual registration fee.  MTA considers that as it stands, the process serves very little value.  It cannot even be cited that a Registered Trader has proven their familiarity with the Act itself or any related consumer laws.  

25. It is little wonder the operational standards displayed by many Traders new to the industry is poor.  This aspect has received significant comment within the annual reports from the initial Adjudicators to the Motor Vehicle Disputes Tribunals.  
26. Wellington Adjudicators Report – Period July 2004 to June 2005.
Case number two – MVD 131/05

‘…the removal of the licensing regime under the Motor Vehicle Dealers Act 1975 scope has been given to a new type of Trader often without significant financial resources to operate in the market place.    The new regime allows the introduction of new categories of Traders who lack the background of experience and often expertise available in the traditional parts of the industry.’
27. Auckland Adjudicators Report – Period 1 July 2004 to 30 June 2005

The Tribunal notes that in the Auckland area there has definitely been a drop in standards of Registered Traders as opposed to motor vehicle dealers registered under the previous legislation which required dealers to be members of a national institute.  

28. Wellington Adjudicators Report – Period 1 July 2005 to 30 June 2006.
Clause 12.  ‘The purchase of a motor vehicle is often referred to as the second biggest purchase a consumer makes after their house property.  For many years after the 1975 Act consumers who chose not to buy privately with all the risks that entails had the protection of buying cars from licensed dealers who had satisfied the Licensing Board of their personal character, fitness and financial position so that ‘having regard to the interest of the public (the dealer) is a proper person to carry on business of a motor vehicle dealer.  I consider that the public requires this protection again.’
29. Clause (14). ‘Whilst the re-introduction of a form of licensing may be seen as ‘turning back the clock’ I believe this is necessary to achieve satisfactory governance of this industry….. Most consumers are not in a position to identify which businesses are reputable and rely on statutory governance for protection.”

30. Auckland Adjudicators Report – Period 1 July2005 to 30 June 2006
Para 4.  ‘The Tribunal repeats the general comments it made last year as to the drop in standards of Registered Traders ….. coupled with the fact that salesmen are no longer required to be registered.  The Tribunal is indeed satisfied that with more ‘fly by night’ operators now trading there has been an increase in the cases where a consumer has been unable to make recovery against a Registered Trader.”
31. In December 2006 a new set of Adjudicators were appointed to the Motor Vehicle Disputes Tribunals.  Those Adjudicators are not understood to have had operational experience under the previous and now repealed MVDA, so any comparison or comment comparing the two regimes is no longer provided.  They do however comment on the low level of understanding consumers have about their rights, and the opportunity for errant Traders to influence or even mislead consumers about such rights.  
32. Many existing long serving Registered Traders continue to express concern at the low level of expertise now evident in the industry, and frequently comment on the merits of the previous regime.  

33. It is therefore interesting to see the enhanced operator standards being introduced in both the real estate industry, and the financial advice industry.  This approach is the complete reversal of what was perhaps ‘trialled’ within the retail motor industry when the Act first came into effect.  In our view deregulation of the motor industry has not worked.  Defined and relevant operator entry standards are an absolute bare minimum if the industry is to operate in a manner which seeks to protect consumers. 

34. In making the suggestion that more extensive application standards be developed, recognition needs to be made of the differences between the role of a remote company director and an on-site day to day business manager.  Notwithstanding the role of a company director, it is the later role which requires more comprehensive awareness of appropriate Trader business practices.
35. If the Act is to achieve its defined purpose, more comprehensive Trader qualification criteria must be re-introduced.  If not, the incidence of poor Trader behaviour will only increase.  As many of the older Traders vacate the industry, it will increasingly be served by persons new to the industry who have not had the benefit of sound training and industry experience.  With a complete lack of any qualifying criteria, the current Act does nothing to address this aspect.
Compulsory declaration of ‘RMVT’ within all Registered Trader advertisements and promotional initiatives
36. This is proposed as an easy way to highlight that a Registered Motor Vehicle Trader is selling the vehicle and therefore relevant consumer protection law applies.  It is also a requirement that would be easy to monitor from an enforcement perspective, reducing the need to visit and physically inspect operating practices.  Currently there is no obligation on Registered Traders to declare such status.  They are only required to confirm they are a Registered Trader if asked by the consumer.  This makes it easier for disreputable Traders to operate in a less visible manner, and to even masquerade as a private seller.  Car fairs and online sales sites like TradeMe are full of listings from sellers who are most likely Traders, but there is no clear declaration.  In the case of on-line purchases, if the buyer negotiated a deal remotely and meet at a mutually agreeable location to make payment and take delivery of the vehicle, it is highly likely they would never know whether the seller was a Registered Trader, or a private seller.  The advantages in not declaring Trader Registration lie in the ability to avoid living up to relevant consumer law, and dismiss any obligation to remedy faults with the respective vehicle.  If “RMVT’, or some equivalent identifier, is not declared an unsuspecting consumer may not know they are buying from a Registered Trader and that they have access to remedial action in accordance with relevant consumer law.  

37. This shortcoming could be easily addressed by inclusion of a suitably worded clause within the Act, and the addition of an infringement notice within clause 116.  It is worth noting a similar provision was a requirement under the previous Motor Vehicle Dealers Act 1975 (clause 55 (3)), in which the dealer was required to include the term ‘LMVD’ in all advertising, notices, publications and documents produced by the dealer.  Similar criteria also exist in the real estate industry where MREINZ is the required term.  

Sellers of Motorcycles under 60cc, including Mopeds, be brought within the bounds of the MVSA
38. The Act currently excludes sellers of motorcycles under 60cc, including mopeds.  MTA believe this product sector should be brought within the bounds of the MVSA.  Small scooters and mopeds are the largest volume sector within the retail motorcycle industry.  They are registered and ridden on the roads in normal traffic conditions.  Hundreds are typically being sold each month.  
39. MTA had sought this change within earlier review processes, but it was discounted by Ministry of Consumer Affairs, on the basis that few shops were thought to exist, which sold only small scooters and mopeds, and that most sellers would sell larger capacity motorcycles anyway and would therefore already be drawn within the bounds of the Act.  That assumption is clearly incorrect, with many small scooters and mopeds being sold by hardware shops and casual importers, and an increasing number of specialist scooter shops.  This is an aberration which needs to be addressed, and such sellers be drawn within the bounds of the Act.  To argue otherwise is to claim scooter owners do not deserve the same rights and protections available to the owners of larger capacity scooters and motorcycles.  
Exemption for Registered Motor Vehicle Traders from having to also be licensed under the Secondhand Dealers and Pawn Brokers Act (SDPBA)
40. Currently many Registered Motor Vehicle Traders are required to also be licensed in accordance with the Secondhand Dealers and Pawn Brokers Act, if they routinely buy and sell second-hand vehicle parts, or sell used quad-bikes.  This extra level of compliance only serves to add compliance costs on the Trader industry for little practical effect.  
41. Under the SDPBA Traders are required to retain purchase records of any second hand goods acquired.  The MVSA does not currently prescribe such action, yet in practice most Registered Motor Vehicle Traders will already compile and retain such records.  If inclusion of such obligations were prescribed within the MVSA, this would simply then reflect current prudent business practice.  It would not add to the tasks already undertaken, but it would effectively negate the obligation for Registered Motor Vehicle Traders to also be licensed under the SDPBA.  

42. For the sake of this explanation we have attempted to quantify the respective costs.  A typical dealer will likely have two directors, plus say three sales staff.  Under the SDPBA, such a Trader’s licencing/certification fees will be around $950 every five years.  This is in addition to the $583 annual registration fee under the MVSA.

43. What is the overall impact of this requirement?  We estimate that 90% of motorcycle dealers are involved with ATV’s and hence are required to be licensed under the SDPBA.  This is estimated to impact around 225 Dealers.  Toyota has around 35 franchised dealers, as does the Mitsubishi network.  In total, around 295 Traders are affected, but there may well be more.  Those dealers collectively face around $280,000 in compliance costs, every five years, to be licensed under the SDPBA (295 dealers at $950 per dealer).  This compliance cost could be eliminated if a few very simple modifications were made to the MVSA, as outlined above.  That clearly rates as a significant reduction in the cost of compliance for the industry.

44. For comparative purposes it is worth noting that one exemption already exists within the Act, where Registered Traders operating vehicle auctions are not required to be licensed under the Auctioneers Act (refer S141), but are required to comply the provisions of that Act.  The exemption sought from the SDPBA would not need to be much different.
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